prospective basis (unless the Commussion, the FCC or other governmental body of
competent junisdiction orders that such new rates or charges be applied on other than a
prospective basis (e.g., retroactive true-up), in which case the Parties shall comply with
the terms of such order, to the extent that it is effective), by any new rate or charge when
such new rate or charge is required by any order of the Commission, the FCC or other
gov crnmental body of competent yurisdiction, approved by the Commission, the FCC or
other governmental body of competent junisdiction, or otherwise allowed to go into

effect, provided such new rates or charges are not subject to a stay issued by any court of
competent junisdiction.

20.3  Intentionally omitted.

204 If rates and charges for a service provided under this Agreement are not
specified 1n this Agreement (including, without hmitation, by the absence of such rates
and charges in a Party’s Tanffs), the rates and charges for the service shall be as mutually
agreed to by the Parties in writing, subject to the requirements, if any, of Applicable Law;
provided, however, that 1f the Parties are unable to mutually agree to a rate or charge, the

matter shall be subject to the dispute resolution provisions of Section 28.11 of this
Agreement.

20.5 Notwithstanding any other provision of this Agreement, each Party
reserves Its respective rights to institute an appropriate proceeding with the FCC, the
Commission or other governmental body of appropriate jurisdiction: (a) with regard to
the rates and charges for 1ts services (including, but not limited to, a proceeding to change
the rates and charges for its services, whether provided for in any of its Tariffs, in Exhibit
A or otherwise); and (b) with regard to the rates and charges of the other Party (including,
but not limted to, a proceeding to obtain a reduction in such rates and charges and a
refund of any amounts paid 1n excess of any rates and charges that are reduced).

20.6 If Cavalier fails to timely pay more than ten percent (10%) of the total
amount due (and not subject to bona fide dispute under Section 28.9) under bills rendered
by Verizon in etther (x) two consecutive thirty-day periods or (y) three thirty-day periods
within a 180-day peniod, Venzon may invoke the protection of this Section 20.6 1f there
1s such a failure to tunely pay by Cavalier, Verizon may demand advance monthly
payment of Cavalier’s charges. The advance payment that Venzon may demand shall be
1/6 of Cavalier’s actual undisputed billed usage during the six-month period preceding
the last delinquency. Verizon shall true-up Cavalier’s advance payments against actual
billed charges once per calendar quarter. Verizon’s right to advance payment under this
Section 20.6 will terminate one year from Cavalier’s last delinquent payment. In order to
invoke this advance pay provision, Venizon must provide Cavalier with ten days’ written
notice, 1n which it must identify specific bills and corresponding amounts that it contends
have neither been timely paid nor are the subject of a bona fide dispute. Cavalier shall
respond 1n writing within ten days of receipt of such notice. In the event that Cavalier
asserts that specific unpaid amounts are the subject of a bona fide dispute, these amounts
shall be subject to Section 28.9 and shall not be considered past due under this Section
20.6 Notice under this Section 20.6 shall be provided in accordance with Section 28.12.
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21.0  INSURANCE

21.1  Each Party shall secure and maintain at its expense during the term of this
Agreement all insurance and/or bonds required to satisfy its obligations under this
Agreement (including, without limitation, 1ts obligations set forth in Section 24 hereof)
and all insurance and/or bonds required by Applicable Law. At a minimum and without
lmiting the foregoing covenant, each Party shall maintain the following insurance:

(a) Commercial General Liability Insurance, on an occurrence basis,
inctuding but not Iimited to, premises-operations, broad torm property damage,
products/completed operations, contractual hability, independent contractors, and

personal myury, with limits of at least $1,000,000 combined single limit for each
occurrence

(b)  Commercial Automobile Liability insurance covering all owned, non-
owned and hired vehicles for a minimum combined single limit of $1,000,000 per
occurrence,

(c) Excess Liability, in umbrella form, with limits of at least $10,000,000 for
each occurrence.

(d) Worker’s Compensation Insurance as required by Applicable Law and
Employer’s Liability Insurance with limits of not less than $500,000 per occurrence.

21.2  Cavalier shall name Verizon and Venzon’s Affiliates as additional

msureds on the foregoing insurance, except with respect to Workers’ Compensation
Insurance.

213 Allinsurers must be licensed to do business in the state in which the work
15 to be performed and/or services rendered, and must have an A.M. Best Rating AX or
better Cavalier shall, within two (2) weeks of the Effective Date and on a semi-annual
basis thereafter, furmish ACORD certificates or other proof of the foregoing insurance
acceptable to Verizon. The certificates or other proof of the foregoing insurance shall be
sent to: Director - Contract Performance & Administration ; Verizon Wholesale Markets;
600 Hidden Ridge, HQEWMNOTICES, Irving, TX 75038. In addition, Cavalier shall
requirc 1ts agents, representatives, and contractors, if any, that may enter upon the
premuses of Verizon or Verizon’s affiliated companies to maintain sumilar and
appropnate insurance and, it requested, to furnish Verizon certificates or other adequate
proof of such insurance acceptable to Verizon. Certificates furnished by Cavalier or
Cavalier’s agents, representatives, or contractors shall contain a clause stating: “Verizon
Virginua Inc. shall be notified in wniting at least thirty (30) days prior to cancellation of,
or any material change 1n, the insurance ™

21.4  No Limitation. Each Party 1s responsible for determining whether the
above minimum insurance coverages are adequate to protect its interests. The above
minimum coverages do not constitute limitations upon either Party’s liability.
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21.5  Venizon and Cavalier agree that each Party may satisfy the requirements
of this Section 21 through self-insurance; provided that, upon request from one Party to
the self-insuring Party, the sclf-insuning Party shall provide to the requesting Party a letter
of sclt insurance or other documentation of self insurance satisfactory to the requesting
Party.

21.6  Upon request from Cavalier, Venzon shall provide a certificate of
isurance or other acceptable proof of the foregoing insurance which shall be sent to: Mr
James L1, Cavaher, Cavalier Telephone L.L.C., 2134 West Laburnum Avenue,
Richmond, Virginia 23227.

22.0  TERM AND TERMINATION; DEFAULT

22.1 This Agreement shall be effective as of the date first above written and,
unless terminated earlier in accordance with the terms hereof, shall continue in effect
until March 12, 2006 (the “Imtial Term™), and thereafter the Agreement shall continue in
force and effect on a month-to-month basis unless and until terminated as provided
herein. Following termination of this Agreement pursuant to this Section 22.1, this
Agreement shall remain 1n effect as to any Termination Date Verizon Service for the
remamder of the Contract Period apphcable to such Termination Date Verizon Service at
the time of the termiation of this Agreement. If a Termination Date Venzon Service is
terminated prior to the expiration of the Contract Period applicable to such Termination
Date Verizon Service, Cavalier shall pay any termination charge provided for n this
Agreement.

22.2 Intentionally omitted.

22.3  Either Cavalier or Verizon may terminate this Agreement, effective upon
the expiration of the Initial Term or effective upon any date after expiration of the Imtial
Term, by providing written notice of termination at least ninety (90) days in advance of
the date of termination.

22.3.11 feither Cavalier or Verizon provides notice of termination
pursuant to Section 22 3 above and on or before the proposed date of termination either
Cavalier or Verizon has requested negotiation of a new interconnection agreement, unless
this Agreement is cancelled or terminated earlier in accordance with the terms hereof
(including, but not limited to, pursuant to Section 22.4), this Agreement shall remain in
effect until the earlier of: (a) the effective date of a new interconnection agreement
between Cavaher and Verizon; or, (b) the date one (1) year after the proposed date of
termination, unless otherwise agreed in writing by the Parties.

22.3.2 | feither Cavalier or Verizon provides notice of termination
pursuant to Section 22 3 above and by 11:59 PM Eastern Time on the proposed date of
termination neither Cavalier nor Venizon has requested negotiation of a new
interconnection agreement, (a) this Agreement will terminate at 11:59 PM Eastern Time
on the proposed date of termination, and (b) the service arrangements being provided
under this Agreement at the time of termination will be terminated, except to the extent
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that the Purchasimg Party has requested that such service arrangements continue to be
provided pursuant to an apphcable Tanff or SGAT

22.4  If either Party defaults 1n the payment of any amount due hereunder,
except for amounts subject to a bona fide dispute pursuant to Section 28.9 hereof with
respect to which the disputing Party has complied with the requirements of Section 28.9
in 1ts entirety or if erther Party materially violates any other material provision of this
Agreement, and such default or violation shall continue for sixty (60) days after written
notice thereot, the other Party may terminate this Agreement or suspend the provision of
any or all services hereunder by providing written notice to the defaulting Party. At least
twenty-five (25) days prior to the effective date of such termination or suspension, the
other Party must provide the defaulting Party and the appropriate federal and/or state
regulatory bodies with written notice of 1ts intention to terminate the Agreement or
suspend service 1f the detault 1s not cured Notice shall be posted by overnight mail,
return recewpt requested  If the defaulting Party cures the default or violation within the
sixty (60) day period, the other Party shall not terminate the Agreement or suspend
service provided hereunder but shall be entitled to recover all reasonable costs, if any,
incurred by it in connection with the default or violation, including, without limitation,
costs tncurred to prepare for the termination of the Agreement or the suspension of
service provided hereunder.

22.5 Ifa good faith dispute anses between the Parties as to whether the
breaching Party has materially violated a matenal provision of this Agreement (other than
an obligation to make payment of any amount billed under this Agreement, in which
case, Section 28.9 shall apply) and the dispute resolution process identified in Section
28 11 applies to the subject matter of such dispute, the alleged breach or violation shall
not constitute cause for termination of this Agreement or suspension of the provision of
services hereunder, 1f: (a) within thirty (30) days of the date that the other Party gives the
breaching Party written notice of such alleged breach or violation, the breaching Party
arves the other Party wntten notice of the dispute, inciuding the basis therefore, and
mnitiates the process for resolution of disputes 1dentified in Section 28.11; (b) the
breaching Party comphes with and completes the process identified in Section 28.11 for
resolution of the dispute; and, (c) within thirty (30) days after the completion of such
process for resolution of the dispute identified in Section 28.11 (or such longer period as
may be agreed to by the Parties or allowed pursuant to the dispute resolution process), the
breaching Party cures any breach that has been determined in the dispute resolution
process to have occurred, and takes any other action to resolve the dispute agreed upon
by the Parties or as directed 1n accordance with the dispute resolution process. The
existence of such a dispute shall not relieve the breaching Party of its duty to otherwise
comply with this Agreement and to perform all of its other obligations under this
Agreement.

23.0 DISCLAIMER OF REPRESENTATIONS AND WARRANTIES

EXCEPT AS EXPRESSLY PROVIDED UNDER THIS AGREEMENT (OR AS
MAY BE PROVIDED UNDER APPLICABLE LAW), NEITHER PARTY MAKES OR
RECEIVES ANY WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO THE
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SERVICES. FACILITIES OR ARRANGEMENTS PROVIDED HEREUNDER OR
CONTEMPLATED BY THIS AGREEMENT AND THE PARTIES DISCLAIM ANY
OTHER WARRANTIES, INCLUDING BUT NOT LIMITED TO, THE IMPLIED

WARRANTIES OF MERCHANTABILITY OR OF FITNESS FOR A PARTICULAR
PURPOSE

24,0 INDEMNIFICATION

24.1  Each Party (“Indemnifying Party™) shall indemnify, defend and hold
harmless the other Party (“Indemnified Party™) from and against any and all Losses that
arise out of bodily mjury to or death of any person, or damage to, or destruction or loss
of, tangible real and/or personal property of any person, to the extent such injury, death,
damage, destruction or loss, was proximately caused by the negligent or otherwise
tortious acts or omissions in connection with this Agreement of the Indemnifying Party,
or the directors, officers, employees, agents, or contractors (excluding the Indemnified
Party), of the Indemnifying Party

24.2  Nothing in Section 24,0 shall affect or limit any claims, remedies, or other
actions the Indemnifying Party may have against the Indemnified Party under this
Agreement, any other contract, any applicable Tarift(s), or Applicable Law, relating to
the Indemnified Party’s provision of services, facilities or arrangements to the
Indemnifying Party under this Agreement

24.3  An Indemnifying Party’s obligation to indemnify, defend and hold
harmless the Indemnified Party as provided 1n this Section 24.0 shall be conditioned upon
the following:

a) The Indemn:fied Party shall promptly notify the Indemnifying
Party of any action taken against the Indemmified Party relating to the Indemnifying
Party's obligations under this Section 24.0. However, the failure to give such notice shall
release the Indemmifying Party from its obhigations under this Section 24.0 only to the
extent the failure to give such notice has prejudiced the Indemmifying Party.

b) The Indemnifying Party shall have sole authority to defend any
such action, including the selection of legal counsel, and the Indemnified Party may
engage separate legal counsel only at the Indemnified Party’s sole cost and expense.

c) In no event shall the Indemnifying Party settle or consent to any
judgment 1n an action without the prior written consent of the Indemnified Party, which
consent shall not be unreasonably withheld. However, in the event the settlement or
judgment requires a contribution from or affects the nghts of the Indemnified Party, the
Indemmfied Party shall have the right to refuse such settlement or judgment and, at its
own cost and expense, take over the defense against such Loss, provided that in such
event the Indemnifying Party shall not be responsible for, nor shall it be obligated to
indernnitfy the Indemnified Party against, the Loss for any amount 1n excess of such
refused settlement or judgment.
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d) The Indemnified Party shall, in all cases, assert any and all
provisions in its Tanffs that limit hability to third parties as a bar to any recovery by the
third party claimant 1in excess of such limitation of liabilty.

c) The Indemmfied Party shall offer the Indemnitying Party all
reasonable cooperation and assistance in the defense of any such action.

24.4  Each Party agrees that it will not implead or bring any action against the
other Party or its Affiliates, or any of their respective directors, officers, agents or
craployees, based on any claim by any person for personal injury or death that occurs in
the course or scope of employment of such person by the other Party and that arises out
of performance of this Agreement.

245  In addition to 1ts other obhgations under this Section 24.0, each Party
shall, to the extent allowed by Apphicable Law, provide 1n its Tariffs and contracts with
its Customers, that, except for gross negligence or willful misconduct, in no case shall
such Party or any of 1ts agents, contractors or others retained by such Party be liable to
any Customer or third party for (1) any loss relating to or arising out of the services,
factlities or arrangements obtained or provided under this Agreement, whether in contract
or tort, that exceeds the amount such Party would have charged the applicable Customer
tor the service(s) or function(s) that gave rise to such loss, and (ii) Consequential
Damages

24.6  Notwithstanding any other provision of this Agreement, with respect to
Verizon’s provision of Line Sharing to Cavalier hereunder, each Party shall release,
indemnuify, defend and hold harmless the other Party for any Loss suffered, made,
instituted, or asserted by the other Party’s Customer(s) that arise from disruptions to that
Customer’s service or from any violation of Applicable Law governing the privacy of the
Customer’s communications, and that are proximately caused by the grossly negligent or
willful acts or omissions of the Indemnifying Party in connection with a Line Sharing
arrangement.

25.0 LIMITATION OF LIABILITY

25.1  Asused in this Section 25, “Service Failure” means a failure to comply
with a direction to install, restore or termimate Services under this Agreement, a failure to
provide Services under this Agreement, and failures, mistakes, omissions, interruptions,
delays, errors, defects or the like, occurring in the course of the provision of any Services
under this Agreement

25.2  Except as otherwise stated in Section 25.5, the liability, if any, of a Party,
a Party’s Affiliates, and the directors, officers and employees of a Party and a Party’s
Affihates, to the other Party, the other Party’s Customers, and to any other person, for
Claims anising out of a Service Failure shall not exceed an amount equal to the pro rata
applicable monthly charge for the Services that are subject to the Service Failure for the
period in which such Service Failure occurs.

- 106 -



25.3  Except as otherwise stated 1n Section 23.5, a Party, a Party’s Affihates,
and the directors, officers and employees of a Party and a Party’s Affiliates, shall not be
liable to the other Party, the other Party’s Customers, or to any other person, in
connection with this Agreement (including, but not limited to, in connection with a
Service Failure or any breach, delay or tailure in performance, of this Agreement) for
special, indirect, incidental, consequential, rehance, exemplary, punitive, or like
damages, including, but not Himited to, damages for lost revenues, profits or savings, or
other cominercial or economic loss, even if the person whose liability is excluded by this
Section has been advised of the possibility of such damages.

25.4  The limutations and exclusions of liability stated in Sections 25.1 through
25 3 shall apply regardless of the form of a claim or action, whether statutory, in contract,
warranty, strict liability, tort (including, but not limited to, negligence of a Party), or
atherwise.

25.5 Nothing contained in Sections 25.1 through 25.4 shall exclude or limit
hability.

25.5.1 unde r Sections 18.2, Customer Contact, Coordinated Repair Calls
and Misdirected Inquires; 24, indemmnification; or 28.7, Taxes

25.5.2 for any obhigation to indemnify, defend and/or hold harmless that a
Party may have under this Agreement.

25.5.3 f or damages anising out of or resulting from bodily injury to or
death of any person, or damage to, or destruction or loss of, tangible real and/or personal
property of any person, or Toxic or Hazardous Substances, to the extent such damages
are otherwise recoverable under Applicable Law;

25.5.4 for a claim for infringement of any patent, copyright, trade name,
trade mark, service mark, or other intellectual property interest,

25.5.5 unde r Section 258 of the Act or any order of FCC or the
Commission implementing Section 258;

25.5.6 unde r the financial incentive or remedy provisions of any service
quahty plan required by the FCC or the Commission,

25 5.7 for a claim of defamation;
25.5.8 for a claim of misleading or inaccurate advertising; or

25.5.9 for a claim of violation of antitrust laws (including a claim for
trebled or multiple damages under such antitrust laws).

25.6  In the event that the liability of a Party, a Party’s Affiliate, or a director,
officer or employee of a Party or a Party’s Affiliate, is limited and/or excluded under both
this Section 25 and a provision of an applicable Tanff, the hability of the Party or other

- 107 -



person shall be limited to the smaller of the amounts for which such Party or other person
would be liabte under this Section or the Tanff provision.

25.7  Each Party shall, in 1ts tariffs and other contracts with its Customers,
provide that in no case shail the other Party, the other Party’s Affiliates, or the directors,
officers or employees of the other Party or the other Party’s Affiliates, be liable to such
Customers or other third-persons for any spectal, indirect, incidental, consequential,
rehance, exemplary, punitive or other damages, arising out of a Service Failure.

25.8 For purposes of this Agreement, “Claims” shall mean any and all claims,
demands, suits, actions, settlements, judgments, fines, penalties, liabiities, injunies,
damages, losses, costs (including, but not lhmited to court costs), and expenses (including,
but not hmited to, reasenable attorney’s fees).

26.0  SERVICE QUALITY MEASURES, STANDARDS, REPORTS &
REMEDIES

26.1  Verizon shall provide services, facilities and arrangements under this
Agreement in accordance with the performance standards required by Applicable Law,
including, but not limited to, Section 251(c) of the Act. To the extent required by
Applicable Law, Verizon shall also provide performance measurement results in
accordance with the carner performance measurements and standards and Carnier-To-
Carrier Guidelines implemented 1n Virginia, and as amended from to time to time,
pursuant to Case No. PUC-2001-00206, Ex Parte: Establishment of Carrier Performance
Standards for Venizon Virginia Inc., and performance remedies in accordance with the
Performance Assurance Plan implemented in Virginia, and as amended from to time to
time, pursuant to Case No. PUC-2001-00226, Ex Parte: Establishment of a Performance
Assurance Plan for Venzon Virgima Inc,

26.2  Cavaler shall provide services, facilities and arrangements under this
Agreement in accordance with the performance standards required by Applicable Law,

27.0 COMPLIANCE WITH LAWS; REGULATORY APPROVAL

27.1  Each Party shall remain in compliance with all Applicable Law in the
course of performing this Agreement. Each Party shall promptly notify the other Party in
writing of any governmental action that suspends, cancels, withdraws, limits, or
otherwise matenally affects its ability to perform its obligations hereunder.

27.2  Each Party shall reasonably cooperate with the other in obtaining and
maintaining any required regulatory approvals for which the Party is responsible in
connection with the performance of its obligations under this Agreement.

27.3  Each Party covenants and agrees to fully support approval of this
Agreement by the Commission or the FCC under Section 252 of the Act without
modification, subject to the rights of the Parties to appeal or challenge arbitrated
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provisions or arbitration decisions The Parties also reserve the right to seek regulatory
rclief and otherwise seek redress from each other regarding performance and
umplementation of this Agreement In the event the Comnussion, the FCC or any court
rejects this Agreement in whole or in part, the Parties agree to meet and negotiate in good
taith to arrive at a mutually acceptable modification of the rejected portion(s).

274 Inthe event that any legislative, regulatory, judicial or other legal action
matenally affects any matertal term of this Agreement or the rights or obligations of
etther Cavalier or Verizon hereunder or the ability of Cavalier or Verizon to perform any
matenial provision hereof, the Parties shall renegotiate in good faith such affected
provisions with a view toward agreeing to acceptable new terms as may be required or
permitted as a result of such legislative, regulatory, judicial or other legal action. Either
Party may request such renegotiation by written notice to the other Party. The Parties
shall thereafter renegotiate in good faith such mutually acceptable new or revised terms
as may be required. Unless otherwise agreed to by the Parties, if, within sixty (60) days
of the receipt of the request for renegotiation, the Parties have not agreed on mutually
acceptable new or revised terms, either Party may pursue any remedies available to 1t
under this Agreement, at law, in equity, or otherwise, including, but not limited to,
nstituting an appropriate proceeding before the Commission, the FCC, or a court of
compctent jurisdiction.

27.5 The Parties understand and agree that this Agreement will be filed with the
Commission and may thereafter be filed with the FCC as an integral part of Verizon's
application pursuant to Section 271(d) of the Act.

27.6  Notwithstanding anything herein to the contrary, if, as a result of any
decision, order or determination of any judicial or regulatory authority with jurisdiction
over the subject matter hereof, it 1s determined that Verizon is not required to furnish any
service, facility or arrangement, or to provide any benetit required to be furnished or
provided to Cavalier hereunder, then, unless otherwise agreed to in writing by the Parties,
Vernizon may discontinue the provision of any such service, facility, artangement or
benefit to the extent permitted by any such decision, order or determination by providing
thirty (30) days prior written notice to Cavalier unless a different notice period or
different conditions are specified in this Agreement (including, but not imited to, in an
applicable Tariff or Applicable Law) for termination of such service, in which event such
specified period and/or conditions shall apply.

28.0 MISCELLANEOUS
28.1  Authorization
28.1.1 Ve rizon represents and warrants that 1t 1s a corporation duly
orgamed, validly existing and in good standing under the laws of the Commonwealth of

Virginua and has full power and authority to execute and deliver this Agreement and to
perform the obligations hereunder.
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28.1.2 C avalier represents and warrants that 1t 1s a corporation duly
organized, vahdly existing and in good standing under the laws of the Commonwealth of
Virginia, and has full power and authonty to execute and deliver this Agreement and to
perforn 1ts obligations hereunder.

28.2  Independent Contractor

Each Party shall pertorm services hereunder as an independent contractor and
nothing herein shall be construed as creating any other relationship between the Parties.
Each Party and each Party’s contractor shall be solely responsible for the withholding or
pavment ot all applicable federal, state and local income taxes, social security taxes and
other payroll taxes with respect to their employees, as well as any taxes, contributions or
other obligations imposed by applicable state unemployment or workers’ compensation
acts. Each Party has sole authority and responsibility to hire, fire and otherwise control its
employees.

28.3  Force Majeure

28.3.1 Ne ither Party shali be responsible for delays or failures 1n
performance of any part of this Agreement resulting from acts or occurrences beyond the
reasonable control of such Party, regardless of whether such delays or failures in
performance were foreseen or foreseeable as of the date of this Agreement, including,
without limmitation: acts of nature, unusuvally severe weather conditions, riot, sabotage,
volcano, military authority, fire, explosion, power failure, acts of God, war, revolution,
civil commotion, or acts of public enemies; any law, order, regulation, ordinance or
requirement of any governunent or legal body; labor unrest, including, without limitation,
strikes, slowdowns, picketing or boycotts; or delays caused by the other Party or by other
service or equipment vendors, or any other acts or occurrences beyond the Party’s
reasonable control (any of the foregoing, a “Force Majeure Event™). In such event, the
nonperforming Party shall, upon giving prompt notice to the other Party, be excused from
such performance on a day-to-day basis to the extent of such interferences (and the other
Party shall likewise be excused from performance of its obligations on a day-to-day basis
to the extent such Party’s obligations relate to the performance so interfered with). The
non-performing Party shall use commercially reasonable efforts to avoid or remove the
cause(s) of non-performance (which, in the case of a Force Majeure Event due to a delay
caused by a service or equipment vendor, includes, but is not hmited to, retaining
replacement vendor(s)) and both Parties shall proceed to perform with dispatch once the
cause(s) are removed or cease. Notwithstanding the above, in no case shall a Force
Majeure Event excuse either Party from the obligation to pay money when due under this
Agreement, nor require the non-performing Party to settle any labor dispute except as the
non-performing Party, 1n 1its sole discretton, determines appropriate.

28.3.2 1 ntentionally omitted.

28.3.3 T he Parties shall cooperate to limit the impact of a Force Majeure
Event Such cooperation shall include taking such actions as agreed in the Joint
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Grooming Process and providing notification of a Force Majeure Event, if possible and
commercially reasonable

28.4 Good Faith Performance

In the performance of their obligations under this Agreement, the Parties shall act
1n good faith and consistently with the mtent of the Act. Except as otherwise expressly
stated wn this Agreement (including. but not limited to, where consent, approval,
agreement or a similar action 1s stated to be within a Party’s sole discretion), where
consent, approval, mutual agreement or a simular action is required by any provision of
this Agreement, such action shall not be unreasonably withheld, conditioned or delayed.
[f and, to the extent that, Verizon, prior to the Effective Date of this Agreement, has not
provided in the Commonwealth of Virginma a service or arrangement offered under this
Agreement, Venzon reserves the right to negotiate in good faith with Cavalier reasonable
terms and conditions (including, without limitation, rates and implementation
timeframes) for such service or arrangement; and, if the Parties cannot agree to such
terms and conditions (including, without limitation, rates and implementation
timeframes) within forty-five (45) days of the receipt of a written request by Cavalier for
such service or arrangement, cither Party may utilize the Agreement’s dispute resolution
procedures.

28.5 Confidentiality

28.5.1 C onfidential Information means all information, including but not
limited to specifications, microtilm, photocopies, magnetic disks, magnetic tapes,
drawings, sketches, models, samples. tools, technical information, data, employee
records, maps, financial reports, and market data, furmshed or made available by one
Party (the “Disclosing Party™) to the other Party (the “Receiving Party™): (i) in written,
graphic, electromagnetic, or other tangible form and marked at the time of delivery as
“Confidential” or “Proprietary,” (11) communicated orally and declared to the Receiving
Party at the time of delivery, and by written notice given to the Recerving Party within
ten (10) days after delivery, to be “Confidential” or “Proprietary”, or (iii) which contains
Customer specific, facility specific, or usage specific information, other than Customer
information communicated for the purpose of publication or directory database inclusion
(any ot the foregoing, “Confidential Information™). Each Party shall have the right to
correct an inadvertent failure to 1dentify information as Confidential Information pursuant
to (1) above by giving wntten notification to the Receiving Party within ten (10) days
after the information 1s disclosed. The Receiving Party shall, from that time forward,
treat such information as Contidential Information.

28.5.2 Ve rizon shall not use any information provided by Cavalier
regarding Cavalier’s customners for any marketing purpose or disclose such information to
anyone in a marketing capacity except to the extent permitted by Applicable Law. Each
Party shall keep all of the other Party’s Confidential Information confidential in the same
manner it holds its own Confidential Information confidential (which in all cases shall be
no less than in a commercially reasonable manner) and shall use the other Party’s
Confidential Information only for the purpose of performing under this Agreement.
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Neither Party shall use the other Party’s Confidential Information for any other purpose
except upon such terms and conditions as may be agreed upon between the Parties in
writing or to entorce its rights hereunder (provided that the Party wishing to disclose the
other Party’s Confidential Information submuts the same to the Commussion or courts of
competent junisdiction, as applicable, under a request for a protective order). The
Receiving Party agrees to restnict disclosure of the Disclosing Party’s Confidential
Intormation to the directors, officers, agents, contractors, and employees of the Receiving
Party and the Receiving Party’s Affiliates having a need to know the Confidential
Information for the purpose of performing under this Agreement. if the Receiving Party
wishes to disclose the Disclosing Party’s Confidential Information to a third party agent
or contractor, such agent or contractor shall be required by the Recerving Party to comply
with the provisions of this Section 28 5 in the same manner as the Receiving Party.

28.5.3 U nless otherwise agreed, the obligations of confidentiality and
non-use set forth in this Agreement do not apply to such Confidential Information that:

(a) was, at the time of receipt, already known to the Receiving Party
free ot any obligation to keep 1t confidential as evidenced by wnitten records prepared
prior to delivery by the Disclosing Party; or

(b) ts or becomes publicly known through no wrongful act of or
breach of this Agreement by the Receiving Party or the Recerving Party’s Aftiliates, or
the directors, officers, agents, employees, or contractors of the Receiving Party or the
Receiving Party’s Affiliates; or

(c) 1s rightfully received from a third person having no direct or
indirect secrecy or confidentiality obligation to the Disclosing Party with respect to such
information; or

(d) is independently developed by an employee, agent, or contractor of
the Receiving Party that is not involved in any manner with the provision of services
pursuant to this Agreement and does not have any direct or indirect access to the
Confidential Information; or

(e} 1s approved for release by written authorization of the Disclosing
Party; or

(f) is required to be made public by the Receiving Party pursuant to
any governmental authority or by Applicable Law, provided that the Receiving Party
shall have made commercially reasonable efforts to give adequate notice of the
requirement prior to the disclosure of the Confidential Information to the Disclosing
Party to enable the Disclosing Party to seek protective orders.

28.5.4 1 n addition to any requirements imposed by Applicable Law,
including, but not limited to, 47 U.S.C. § 222, the Parties shall maintain in confidence all
Confidential Information for a peniod of three (3) years from the date of disclosure of
such Confidential [nformation Each Party’s obligations to safeguard Confidential
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Information disclosed prior to the expiration, cancellation or termination of this
Agreement shall survive such exprration, cancellation or termination.

28.5.5 Al 1 Confidential Information shall remain the property of the
Disclosing Party. Following the expiration or termation of this Agreement and upon
request by the Disclosing Party, the Receiving Party shall return or destroy within sixty
{60) days of such a request, all Confidential Information, whether written, graphic,
electremagnetic or otherwise

28.5.6 E ach Party agrees that the Disclosing Party may be irreparably
injured by a breach of this Section 28.5 by the Recetving Party, the Receiving Party’s
Aftfiliates, or the directors, officers, employees, agents or contractors of the Receiving
Party or the Recerving Party’s Aftihates, and that the Disclosing Party may be entitled to
seek equitable relief, including injunctive relief and specific performance, 1n the event of
any breach ot the provistons of thus Section 28.5.

28.5.7 T he provisions of this Section shall not be construed to be in
derogation of, or to constitute a warver by a Party of, any right with regard to protection
of the confidentiality of information of the Party or its customers provided by Applicable
Law, including but not limited to 47 U.S.C. Section 222 and any FCC Regulations issued
pursuant thereto. Each Party will comply fully with 1ts obligations under Applicable Law
(1) to protect the confidentiality of CPNI, and (ii) to disclose CPNI to the other Party.

28.6  Choice of Law

The construction, interpretation and performance of this Agreement shall be
governed by and construed in accordance with the laws of the United States of America
and the laws of the Commonwealth of Virginia, except for its conflicts of laws
Provisions.

28.7 Taxes

28.7.1 I n General With respect to any purchase hereunder of services,
facilities or arrangements, if any federal, state or local tax, fee, surcharge or other tax-like
charge (a “Tax™) 1s required or permitted by Applicable Law to be collected from the
purchasing Party by the providing Party, then (i) the providing Party, as a separately
stated 1tem on the applicable bill. shall properly bill the purchasing Party for such Tax,
(i1) the purchasing Party shall timely remit such Tax to the providing Party and (i1i) the
providing Party shall timely remit such collected Tax to the applicable taxing authonty.

28.7.2 T he purchasing Party will provide to the providing Party notice of
its intent to pay taxes based on receipts (“Receipts Taxes”) on services which it provides
to end users which services incorporate, resetl or otherwise utilize services provided by
the providing Party under this Agreement

28.7.3 T axes Imposed on Customers. With respect to any purchase
hereunder of services, facilities or arrangements that are resold to a third party, if any
federal, state or local Tax 15 imposed by Applicable Law on the subscriber, end-user,
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Customer or ultimate consumer (““Subscriber”) of the purchasing Party in connection with
any such purchase, which a Telecommunications Company 1s required to impose and/or
collect from a Subscriber, then the purchasing Party (1) shall be required to impose and/or

collect such Tax from the Subscriber and (ii) shall timely remit such Tax to the applicable
taxing authornty

28.7.4 1 f the providing Party has not received an exemption certificate and
fails to collect any Tax as required by Subsection 28.7.1, then, as between the providing
Party and the purchasing Party, (1) the purchasing Party shall remain liable for such
uncollected Tax and (1) the providing Party shall be hable for any interest assessed
thereon and any penalty assessed with respect to such uncollected Tax by such authority.
Notwithstanding this section 28.7, however, the purchasing Party’s liability for
uncollected surcharges intended to allow the providing Party to recover tax expense
associated with a Receipts Tax imposed upon the providing Party shall not extend beyond
the time limitations provided in Section 28.9.2 of this Agreement. If the providing Party,
in compliance with Applicable Law, properly bills the purchasing Party for a Tax but the
purchasing Party fails to remit such Tax to the providing Party as required by Subsection
28.7 1, then, as between the providing Party and the purchasing Party, the purchasing
Party shall be liable for such uncollected Tax and any interest assessed thereon, as well as
any penalty assessed with respect to such uncollected Tax by the applicable taxing
authonty 1If the providing Party does not collect any Tax as required by Subsection
28.7.1 because the purchasing Party has provided such providing Party with an
exemption certificate that is later found to be inadequate by the applicable taxing
authonty, then, as between the providing Party and the purchasing Party, the purchasing
Party shall be liable for such uncollected Tax and any interest assessed thereon, as well as
any penalty assessed with respect to such uncollected Tax by the applicable taxing
authonty Except as provided in Subsection 28.7.6, if the purchasing Party fails to pay
the Receipts Tax which it has given notice of 1ts intent to pay pursuant to Subsection
28.7.2 then, as between the providing Party and the purchasing Party, (x) the providing
Party shall be liable for any Tax imposed on its receipts and (y) the purchasing Party shall
be hable for any interest assessed thereon and any penalty assessed upon the providing
Party with respect to such Tax by such authority. If the purchasing Party fails to impose
and/or collect any Tax from Subscribers as required by Subsection 28.7.3, then, as
between the providing Party and the purchasing Party, the purchasing Party shall remain
liable for such uncollected Tax and any interest assessed thereon, as well as any penalty
assessed with respect to such uncollected Tax by the applicable taxing authority. With
respect to any Tax that the purchasing Party has agreed to pay, is responsible for because
the purchasing Party received a discount in price on services attributable to related Tax
savings by the providing Party, or is required to impose on and/or collect from
Subscribers, the purchasing Party agrees to indemnify and hold the providing Party
harmless on an after-tax basis for any costs incurred by the providing Party as a result of
actions taken by the applicable taxing authonty to recover the Tax from the providing
Party due to the failure of the purchasing Party to timely pay, or collect and timely remit,
such Tax to such authority. In the event either Party is audited by a taxing authority, the
other Party agrees to reasonably cooperate with the Party being audited in order to
respond to any audit inquiries in a proper and timely manner so that the audit and/or any
resulting controversy may be resolved expeditiously.
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28.7.5 T ax Exemptions and Exemption Certificates. 1f Applicable Law
exempts a purchase hereunder from a Tax, and 1f such Law aJso provides an exemption
procedure, such as an exemption-certificate requirement, then, 1t the purchasing Party
complies with such procedure. the providing Party shall not collect such Tax dunng the
effcetive peniod of such exemption. Such exemption shall be effective upon receipt of
the exemption certificate or affidavit in accordance with the terms set forth in Subsection
28 7.6. If Applicable Law exempts, or excludes, a purchase hereunder from a Tax, but
does not also provide an exemption procedure, then the providing Party shall not collect
such Tax if the purchasing Party (1) furmshes the providing Party with a letter signed by
an ofticer of the purchasing Party claiming an exemption or exclusion, and citing the
provision in the Law which allows such exemption or exclusion, and (i1) supplies the
providing Party with an indemntfication agreement, reasonably acceptable to the
providing Party (e.g , an agreement commonly used n the industry), which holds the
providing Party harmless on an after-tax basis with respect to 1ts forbearing to collect
such Tax.

28.7.6 1 f any discount or portion of a discount in price provided to the
purchasing Party under this Agreement (including, but not limited to, 2 wholesale
discount provided for in Exhibit A) represents Tax savings to the providing Party which it
was assumed the providing Party would receive, because it was anticipated that receipts
from sales of services (that would otherwise be subject to a Tax on such receipts) could
be excluded from such Tax under Applicable Law, either because the services would be
sold (1) for resale or (1) to a Telecommunications Services provider, and the providing
Party 1s, in fact, required by Applicable Law to pay such Tax on receipts from sales of
services to the purchasing Party then, as between the providing Party and the purchasing
Party, the purchasing Party shall be liable for, and shall indemnify and hold harmless the
providing Party against (on an after tax basis), any such Tax and any interest and/or
penalty assessed by the applicable taxing authority on either the purchasing Party or the
providing Party with respect to the Tax on the providing Party’s receipts.

28.7.7 Al 1 notices, affidavits, exemption-certificates or other
communications required or permitted to be given by either Party to the other, for
purposes of this Subsection 28.7, shall be made in writing and shall be delivered in
person or sent by certified mail, return receipt requested, or registered mail, or a courner
service providing proof of service, and sent to the addressees set forth in Subsection
28 12 as well as to the following:

To Venzon:
Tax Administration
Verizon Communications
1095 Avenue of the Americas
Room 3109
New York, NY 10036

To Cavalier:

Cavalier Telephone, L.L.C.
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Attn Comptroller
2134 West Laburnum Avenue
Richmond, Virginia 23227-4342

Either Party may from time to time designate another address or other addressees by
aiving netice 1s accordance with the terms of this Subsection 28.7. Any notice or other
communtcation shall be deemed to be given when received.

28.8  Assignment and Delegation

28.8.1 Ne ither Party may assign this Agreement or any of its rights or
interests hereunder, nor delegate any of its obligations under this Agreement, to a third
party without the prior written consent of the other Party, which consent will not be
unreasonably withheld, provided, however, that either Party may assign this Agreement
to an affiliate, with the other Party’s prior wntten consent, upon the provision of
reasonable evidence by the proposed assignee that it has the resources, ability, and
authority to provide satisfactory performance under this Agreement and that the
proposed assignee 1s in good standing with Verizon or Cavalier, as applicable. Any
assignment or delegation n violation of this subsection 28.8 shall be void and ineftective
and constitute a default of this Agreement. For the purposes of this Section, the term
“atfiliate” shall mean any entity that controls, 1s controlled by, or 1s under common
control with the assigning Party.

28.8.2 T ransfer of Telephone Operations

28.8.2.1 If Verizon sells, exchanges, swaps, assigns, or
transfers ownership or control of all or any portion of Venizon's telephone operations (any
such transaction, a “Transfer”) to any purchaser, operator or other transferee, Verizon
shall provide Cavalier with at least sixty (60) days prior written notice of such Transfer.
In addition, insofar as such Transfer affects the interests of Cavalier pursuant to this
Agreement, Verizon shall comply with the requirements of Applicable Law, 1f any, with
respect to such Transfer.

28.9 Billing and Payment; Disputed Arounts

28.9.1 E xcept as may otherwise be provided in this Agreement, each
Party shall submit on a monthly basis an itemized statement of charges incurred by the
other Party during the preceding month(s} for services rendered hereunder. Payment of
billed amounts under this Agreement, whether billed on a monthly basis or as otherwise
provided herein, shall be due, in immediately available U.S. funds, within thirty (30) days
of the date of such statement unless the billed Party is able to establish that the bill was
not timely received (i.e., at least twenty (20) days prior to the payment date) in which
case the payment date shall be twenty (20) calendar days from the receipt of the bill. If
such payment date would cause payment to be due on a Saturday, Sunday or Legal
Holiday, payment for such bilis will be due from the billed Party as follows: (i) 1f such
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payment date falls on a Sunday or on a Legal Holiday which 1s observed on a Monday,
the payment date shall be the first non-Holiday day following such Sunday or Legal
Holiday: (11) 1f such payment date falls on a Saturday or on a Legal Holiday which is
observed on Tuesday, Wednesday, Thursday or Friday, the payment date shall be the last
non-Holiday day preceding such Saturday or Legal Holiday. For purposes of this section,

a “Legal Holiday” is defined as a day other than Saturday or Sunday on which Verizon is
normally closed

28.9.2 Al though it is the intent of both Parties to submit timely and
accurate statements of charges, fatlure by either Party to present statements to the other
Purty 1n a imely manner shall not constitute a breach or default, or a waiver of the right
to payment of the incurred charges, by the billing Party under this Agreement, and,
except for assertion of a provision of Applicable Law that limits the period in which a
suit or other proceeding can be brought before a court or other governmental entity of
appropriate jurisdiction to collect amounts due, the billed Party shall not be entitled to
disputc the billing Party’s statement(s) based on the billing Party’s failure to submit them
n a timely fashion Upon request by either Party, the Parties shall participate 1n good
faith negotiahions to establish bill closure procedures unless, at the time of such request,
an industry forum has been established to address such requested bill closure, in which
event cach of the Parties shall participate in such forum

28.9.3 | f any portion of an amount due to a Party (the “Billing Party™)
under this Agreement 15 subject to a bona fide dispute between the Parties, the Party
billed (the “Non-Paying Party”) shall within sixty (60) days of its receipt of the invoice
containing such disputed amount give notice to the Billing Party of the amounts 1t
disputes (“Disputed Amount™) and include 1n such notice the specific details and reasons
for disputing each item. Subject to Section 28.9.3.1 below, the Non-Paying Party shall
pay when due (1) all undisputed amounts to the Billing Party and (ii) all Disputed
Amounts 1nto an interest beanng escrow account with a third party escrow agent
mutually agreed upon by the Parties. Nothing herein shall limit the time under
Applicable Law within which either Party may dispute any bill, it being understood that
payment of any amounts under this Section, unless otherwise indicated, does not
constitute a warver of either Party’s nghts under Applicable Law to contest its obligation
to pay any amounts allegedly owed under this Agreement.

28.9.3.1 The Non-Paying Party shall not be required to place
a Disputed Amount 1n escrow, as required by Section 28.9.3 above, if the Non-Paying
Party. (a) does not have a proven history of late payments; and (b) has established a
minimumn of twelve (12) consecutive months good credit history with the Billing Party
(pmior to the date it notifies the Billing Party of its current billing dispute) (including
without hmitation and for the avoidance of any doubt, that the Non-Paying Party has not
failed 10 pay any amounts during such twelve (12) month peniod that were not the subject
of a bona fide dispute).

28.9.4 1 f the Parties are unable to resolve the issues related to the

Disputed Amounts in the normal course of business within sixty (60) days after delivery
to the Billing Party of notice of the Disputed Amount, each of the Parties shall appoint a
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des:gnated representative that has authority to settle the dispute and that is at a higher
level of management than the persons with direct responsibility for admunistration of this
Agreement. The designated representatives shall meet as often as they reasonably deem
necessary in order to discuss the dispute and negotiate m good faith in an cffort to resolve
such dispute  The specitic format tor such discussions will be left to the discretion of the
designated representatives, however all reasonable requests for relevant information
made by one Party to the other Party shall be honored.

28.9.5 [ f the Parties are unable to resolve issues related to the Disputed
Amount within forty-five (45) days after the Parties’ appointment of designated
representatives pursuant to Subsection 28 9.4, or 1if either Party fails to appoint a
designated representative within thirty (30) days of the end of the sixty (60) day period
referred to 1n Section 28 9.4, then either Party may pursue dispute resolution pursuant to
Section 28.11, if applicable, or file a complaint with the Commission to resolve such
1ssues, or proceed with any other remedy pursuant to law or equity.

28.9.6 T he Parties agree that all negotiations pursuant to this Subsection
28.9 shall remain confidential and shall be treated as compromise and settlement
negotiations for purposes of the Federal Rules of Evidence and state rules of evidence.

28.9.7 C harges which are not paid by the payment date as set forth in
Section 28.9.1 above, shall be subject to a late payment charge. The late payment charge
shall be an amount specified by the Billing Party which shall not exceed a rate of one and
one half percent (1% %) ot the overdue amount (including any unpaid previously billed
late payment charges) per month. Tf the Non-Paying Party disputes charges in
accordance with this Section 28.9, and the dispute is finally resolved in favor of such
Party, the Billing Party shall credit the account of the Non-Paying Party for the subject
amount (including any applicable late payment charges assessed thereon) finally
adjudged n 1its favor and, 1f the Non-Paying Party in any case paid to the Billing Party
some or alt of such subject amount (including any applicable late payment charges
assessed thereon) finally adjudged in its favor, the Billing Party shall refund such amount
to the Non-Paying Party.

28.10 Audits

28.10.1 Except as may be otherwise specifically provided in this
Agreement. either Party (“Auditing Party”) may audit the other Party’s (“Audited Party™)
books, records, documents, facihties and systems for the purpose of evaluating the
accuracy of the Audited Party’s bills. Such audits may be performed once in each
Calendar Year; provided, however, that audits may be conducted more frequently (but no
more frequently than once 1n each Calendar Quarter) if the immediately preceding audit
found previously uncorrected net 1naccuracies 1n billing in favor of the Audited Party
having an aggregate value of at least $1,000,000.

28.10.2 Unless otherwise mutually agreed to by the Parties, the
audit shall be performed by independent certified public accountants selected and paid by
the Auditing Party. The accountants shall be reasonably acceptable to the Audited Party.
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Prior to commencing the audit, the accountants shall execute an agreement with the
Audited Party in a form reasonably acceptable to the Audited Party that protects the
confidentiality of the information disclosed by the Audited Party to the accountants. The
audit shall take place at a ime and place agreed upon by the Parties; provided, that the
Auditing Party may require that the audit commence no later than sixty (60) days after
the Auditing Party has given notice of the audit to the Audited Party.

28.10.3 Each Party shall cooperate fully in any such audit,
providing reasonable access to any and all employees, books, records, documents,

tacilines and systems, reasonably necessary to assess the accuracy of the Audited Party’s
bills.

28.104 Audits shall be performed at the Auditing Party’s expense,
provided that there shall be no charge for reasonable access to the Audited Party’s
employees, books, records, documents, facilities and systerns necessary to assess the
accuracy of the Audited Party’s bills.

28.11 Dispute Resolution
28.11.1 Alternative to Litigation

Except as provided under Section 252 of the Act with respect to the approval of
this Agreement and any amendments thereto by the Commission, the Parties desire to
resolve disputes arising out of or refating to this Agreement without litigation.
Accordingly, the Parties agree to use the following alternative dispute resolution
procedures as the remedy with respect to any action, dispute, controversy or claim arising
out of or relating to this Agreement or its breach, except with respect to the following’

(1) An action seeking a temporary restraining order or an injunction
related to the purposes of this Agreement;

(2) A dispute, controversy or claim relating to or arising out of a
change in law or reservation of rights under the provisions of Section 27 of this
Agreement;

3) A suit to compel compliance with this dispute resolution process;

(4)  Anaction concerning the misappropriation or use of intellectual
property rights of a Party, including, but not hmited to, the use of the trademark,
tradename, trade dress or service mark of a Party;

(5  Anaction for fraud;
(6) A billing dispute equal to or in excess of $2,000,000.00;

(7 Any rate or charge within the jurisdiction of the Commission or the
FCC,
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(8} Any term or condition of the (1) Memorandum Opinton and Order,
In the Apphications of NYNEX Corp., Transferor, and Bell Atlantic Corp, Transferee, For
Consent to Transfer Control of NYNEX Carp and Its Subsidiaries, 12 F.C C.R. 19985
(1997y or (1) Application of GTE Corporation, Transferor and Bell Atlantic Corporation,
Transferor, Memorandum Opinion and Order, CC Docket No. 98-184, FCC 00-221 (rel.
Junc 16, 2000} (“Merger Order), and

(9) Any dispute appropnately before the Commission pursuant to the
abbreviated Dispute Resolution Process as established in Case No. 2000-00026, Case No
2000-00035, or another proceeding before the Commission.

Any such achons, disputes, controversies or claims may be pursued by either Party before
any court, commission or agency of competent juntsdiction. Additionally, Cavalier
hereby watves 1ts rights to submit disputes 1n accordance with the alternative dispute
resolufion mediation process implemented by Venzon pursuant to paragraph 40 and
Attachment F of the Merger Order.

28.11.2 Negotiations

At the written request of a Party, each Party will appoint a knowledgeable,
responsible representative to meet and negotiate in good faith to resolve any dispute
arising out of or relating to this Agreement The Parties intend that these negotiations be
conducted by non-lawyer, business representatives. The location, format, frequency,
duration, and conclusion of these discussions shall be left to the discretion of the
representatives. Upon agreement, the representatives may utilize other alternative dispute
resolution procedures such as mediation to assist in the negotiations. Discussions and
correspondence among the representatives for purposes of these negotiations shall be
treated as Confidential Information developed for purposes of settlement, exempt from
discovery, and shall not be admissible in the arbitration described below or in any lawsuit
without the concurrence of all Parties. Documents identified in or provided with such
communications, which are not prepared for purposes of the negotiations, are not so
exempted and may, if otherwise discoverable or admussible, be discovered, or be
admitted in evidence, in the arbitration or lawsuit.

28.11.3 Arbitration
[ntentionally omitted.

28.11.4 Expedited Arbitration Procedures
Intentionally omitted.

28.11.5 Costs

Each Party shall bear its own costs of these procedures.

28.11.6 Continuous Service
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The Parties shall continue providing services to each other during the pendency of
any dispute resolution procedure, and the Parties shall continue to perform their
obligations, including making payments in accordance with and as required by this
Agreemnent.

28.11.7 Contmission Order

28.11.7.1 Within thirty (30) days of the arbitrator’s
decision, the Parties shall submit that decision to the Commission for review. Each Party
shall also subinut 1ts position on the arbitrator’s decision in a statement not to exceed ten
(10) pages as to whether the Party agrees to be bound by it or seeks to chalienge it. The
Commission shall accept or modify the arbitrator’s decision within thirty (30) days of its
recetpt and 1ssue an Order accordingly pursuant to Section 252 of the Act; provided,
however, if the Commission does not issue an Order accepting or modifying the
arbitrator’s decision within thurty (30) days of its receipt, the arbitrator’s decision shall be
deemed an Order of the Commusston pursuant to Section 252 of the Act. The Order of
the Commission shall become final and binding on the Parties, except as provided in
Section 28 11.7.2 below.

28.11.7.2 Either Party may seek timely review of the
Commussion Order rendered above pursuant to Section 252(e){6) of the Act. The Parties
agree to waive any objection to the federal court’s jurisdiction over the subject matter.

28.12 Notices

Except as otherwise provided 1n this Agreement, notices given by one Party to the
other Party under this Agreement shall be in writing and shall be (a) delivered personally,
(b) delivered by express delivery service, (¢) mailed, certified mail or first class U.S. mail
postage prepaid, return receipt requested, or (d) delivered by telecopy (with a follow up
copy promptly sent by first class mail) to the following addresses of the Parties:

To Cavalier:

Cavalier Telephone, L.L.C.
2134 West Labumum Avenue
Richmond, Virginia 23227-4342
Attn: Vice President Regulatory

Facsimile: (804) 422-4599

To Venzon:
Director - Contract Performance & Administration

Verizon Wholesale Markets
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600 Hidden Ridge
HQEWMNOTICES
Irving, TX 75038

Facsimule: 972-719-15190
Telephone Number: 972-718-5988

with a copy to:

Vice President and Associate General Counsel — Telecom

1515 North Court House Road
Suite 500
Arlington, VA 22201

Facsimile: 703-351-3664

or to such other address as either Party shall designate by proper notice. Notices will be
deemed given as of the earhier of (1) the date of actual receipt, (i) the next business day
when notice 1s sent via express mat or personal delivery, (iii) three (3) days after mailing
in the case of first class or certified U.S mail, or (1v) on the date set forth on the
confirmation 1n the case of telecopy.

28.13 Section 252(i) Obligations

28.13.1 To the extent required by Applicable Law, each Party shall
comply with Section 252(1) of the Act and Appendix D, Sections 30 through 32, of the
Merger Order (“Merger Order MFN Provisions™).

28.13.2 If Cavalier wishes to exercise any rights it may have under
Section 252(1), Cavalier shall provide written notice thereof to Verizon. Upon Verizon’s
receipt of said notice, in accordance with Section 252(i), the Parties shall promptly
amend this Agreement in writing (“252 Amendment”) to appropriately reflect the
intercennection, services, and Network Elements, that Cavalier has elected to adopt
pursuant to Section 252(1), provided that Cavalier has a right under Section 252(i) to
make such adoption as of the date of Verizon’s receipt of said notice; provided further
that, unless otherwise mutually agreed to by the Parties, the 252 Amendment shall be
effective as of the date of Venzon’s receipt of effective notice thereof.

28.13.3 [f Cavalier wishes to exercise any rights it may have under
the Merger Order MFN Provisions, Cavalier shall provide written notice thereof to
Vertzon. Upon Verizon’s receipt of said notice, in accordance with the Merger Order
MEN Provisions, the Parties shall promptly amend this Agreement in writing (“Merger
Amendment™) to appropriately reflect the interconnection arrangements or unbundled
Network Elements, that Cavalier has elected to adopt pursuant to the Merger Order MFN
Provisions, provided that Cavalier has a nght under the Merger Order MFN Provisions to
make such adoption as of the date of Verizon’s receipt of said notice, provided further
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thut, unless otherwise mutually agreed to by the Parties, the Merger Amendment shall be
cttective as of the date of Vernizon’s receipt of effective notice thereof.

28.14 Joint Work Product

This Agreement 1s the joint work product of the Parties and has been negotiated
by the Parties and their respective counsel and shall be fairly interpreted 1 accordance

with its terms and, 1n the event of any ambiguities, no inferences shall be drawn against
cither Party.

28.15 No Third Party Beneficiaries; Disclaimer of Agency

This Agreement is for the sole benefit of the Parties and their permitted assigns,
and nothing heremn expressed or imphed shall create or be construed to create any
third-party beneficiary rights hereunder. Except for provisions herein expressly
authorizing a Party to act for another, nothing in this Agreement shall constitute a Party
as a legal representative or agent of the other Party, nor shall a Party have the right or
authority to assume, create or incur any liability or any obligation of any kind, expressed
or implied, against or in the name or on behalf of the other Party unless otherwise
expressly permitted by such other Party. Except as otherwise expressly provided in this
Agreement, no Party undertakes to perform any obligation of the other Party, whether

regulatory or contractual, or to assume any responsibility for the management of the other
Party’s business.

28.16 No Licenses

28.16.1 Except as may be required by Applicable Law, nothing in
this Agreement shall be construed as the grant of a license, either express or implied, with
respect to any patent, copyright, trade name, trade mark, service mark, trade secret, or
any other proprietary interest or intellectual property, now or hereafter owned, controlled
or licensable by erther Party. Neither Party may use any patent, copyrightable materials,
trademark, trade name, trade secret or other intellectual property right of the other Party
except in accordance with the terms of a separate license agreement between the Parties
granting such nights.

28.16.2 Except as stated 1n Section 28.16.4 and/or as otherwise may
be required by Applicable Law, neither Party shall have any obligation to defend,
indemnnify or hold harmless, or acquire any license or right for the benefit of, or owe any
other obligation or have any Lability to, the other Party or its Customers based on or
arising from any claim, demand, or proceeding by any third party alleging or asserting
that the use of any circuit, apparatus, or system, or the use of any software, or the
performance of any service or method, or the provision of any facilities by either Party
under this Agreement, alone or in combination with that of the other Party, constitutes
direct. vicarious or contributory infringement or inducement to infringe, misuse or
misappropriation of any patent, copyright, trademark, trade secret, or any other
proprietary or intellectual property right of any Party or third party. Each Party, however,
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shall nfter to the other reasonable cooperation and assistance in the defense of any such
claim

28.16.3 NOTWITHSTANDING ANY OTHER PROVISION OF
THIS AGREEMENT, THE PARTIES AGREE THAT NEITHER PARTY HAS MADE,
AND THAT THERE DOES NOT EXIST, ANY WARRANTY, EXPRESS OR
IMPLIED, THAT THE USE BY EACH PARTY OF THE OTHER’S FACILITIES,
ARRANGEMENTS, OR SERVICES PROVIDED UNDER THIS AGREEMENT
SHALL NOT GIVE RISE TO A CLAIM OF INFRINGEMENT, MISUSE, OR
MISAPPROPRIATION OF ANY INTELLECTUAL PROPERTY RIGHT.

28.16.4 Cavalier acknowledges that services and facilities to be
provided by Verizon hereunder may use or incorporate products, services or information
proprietary to third party vendors and may be subject to third party intellectual property
rights In the event that proprietary rights restrictions in agreements with such third party
vendors do not permit Verizon to provide to Cavalier, without additional actions or costs,
particular unbundled Network Element(s) otherwise required to be made available to
Cavalier under this Agreement, then, as may be required by Applicable Law:

a) Verizon agrees to notify Cavalier, directly or through a third party,
of such restrictions that extend beyond restrictions otherwise imposed under this
Agreement or applicable Tariff restrictions, and

b) Verizon shall use 1ts best efforts, as commercially practical, to
procure rights or licenses to allow Verizon to provide to Cavalier the particular
unbundled Network Element(s), on terms comparable to terms provided to Verizon,
directly or on behalf of Cavalier (“Additional Rights/Licenses™). Costs associated with
the procurement of Additional Rights/Licenses shall be recovered as agreed by the Parties
and, absent such agreement, pursuant to the dispute resolution procedures set forth in
Section 28.11 of this Agreement. In the event that Verizon, after using its best efforts, is
unable to procure Additional Rights/Licenses for Cavaher, Verizon will promptly notify
Cavalter of the specific facilities or equipment {including software) that it is unable to
provide pursuant to the license, as well as any and all related facilities or equipment; the
extent to which it asserts Cavalier's use has exceeded (or will exceed) the scope of the
license; and the specific circumstances that prevented it from obtaining the revised
provisions

28.17 Technology Upgrades

Notwithstanding any other provision of this Agreement, except as may be
prohibited or conditioned under Applicable Law, each Party shall have the right to
deploy, upgrade, migrate and maintain its network at its discretion including without
limstation through the incorporation of new equipment and/or new software. For the
avoidance of any doubt, Verizon’s obligations with respect to OSS under the Change
Management Process are not implicated in this Section and accordingly are unaffected by
this Section.
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28.18 Survival

The Parties’ obligations under this Agreement which by their nature are intended
to continue beyond the termination or expiration of this Agreement (including, without
limitation, the obligation to pay amounts owed hereunder (to include indemnification
obligations) and the obligation to protect the other Party’s Confidential or Proprietary
Infonmation) shall survive the termination or expiration of this Agreement

28.19 Entire Agreement

The terms contained in this Agreement and any Schedules, Exhibits, tariffs and
other documents or instruments referred to herein, which are incorporated into this
Agreement by this reference, constitute the entire agreement between the Parties with
respect to the subject matter hereof, superseding all prior understandings, proposals and
other communications, oral or written; provided, however, notwithstanding any other
provision of this Agreement or otherwise, this Agreement 18 an amendment, extension
and restatement of the Parties” pnior interconnection and resale agreement(s), i1f any, and,
as such, this Agreement 1s not intended to be, nor shall 1t be construed to create, a
novation or accord and satisfaction with respect to any prior interconnection or resale
agreements and, accordingly, all monetary obligations of the Parties to one another under
any prior interconnection or resale agreements shall remain in full force and etfect and
shall constitute monetary obligations of the Parties under this Agreement (provided,
however, that nothing contained in this Agreement shall convert any claim or debt that
would otherwise constitute a prepetition claim or debt in a bankruptcy case into a
postpetition claim or debt). Neither Party shall be bound by any preprinted terms
additional to or different from those in this Agreement that relate to the subject matter of
this Agreement that may appear subsequently in the other Party’s form documents,
purchase orders, quotations, acknowledgments, invoices or other communications unless
the document otherwise comports with Section 28.21.

28.20 Counterparts

This Agreement may be executed in two or more counterparts, each of which
shall be deemed an original and all of which together shall constitute one and the same
mstrument.

28.21 Modification, Amendment, Supplement, or Waiver

No modification, amendment, supplement to, or waiver of the Agreement or any
of 1ts provisions shall be effective and binding upon the Parties unless it is made in
writing and duly signed by the Parties. A failure or delay of either Party to enforce any
of the provisions hereof, to exercise any option which 1s herein provided, or to require
performance of any of the provisions hereof shall in no way be construed to be a waiver
of such provisions or options.

28.22 Successors and Assigns
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This Agreement shall be binding on and nure to thic benefit of the Parties and
thoir respective legal successors and permitted assigns.

28.23 Publicity and Use of Trademarks or Service Marks

Neither Party nor its subcontractors or agents shall use the other Party’s
trademarks, service marks, logos or other proprietary trade dress in any advertising, press
releases, publicity matters or other promotional materials without such Party’s prior
written consent provided, however, that nothing herein shall be deenied to preclude either
Party from engaging in lawful comparative advertising.

28.24 Intentionally omutted.

28.25 CLEC Certification

Notwithstanding any other provision of this Agreement, Verizon shall have no
obligation to perform under this Agreement until such time as Cavalier has obtained a
Certificate of Public Convenience and Necessity (CPCN) or such other Commission
authonzation as may be required by law as a condition for conducting business in
Virgima as a local exchange carrier

28.26 Severability

If any provision of this Agreement shall be invalid or unenforceable under
Applicable Law, such mvalidity or unenforceability shall not invalidate or render
unenforceable any other provision of this Agreement, and this Agreement shall be
construed as 1f it did not coatain such invalid or unenforceable provision; provided, that if
the invalid or unenforceable provision is a material provision of this Agreement, or the
invahdity or unenforceability materially aftfects the rights or obligations of a Party
hereunder or the ability of a Party to perform any material provision of this Agreement,
the Partics shall promptly renegotiate in good faith and amend 1n writing this Agreement
in order to make such mutually acceptable revisions to this Agreement as may be
required in order to conform the Agreement to Applicable Law.

28.27 Subcontracting

If any obligation under this Agreement is performed through a subcontractor, the
subcontracting Party shati remain fully responsible for the performance of this
Agreement in accordance with 1ts terms, including any obligations 1t performs through
the subcontractor. The subcontracting Party shall be solely responsible for payments due
its subcontractors. Except as may be specifically set forth in this Agreement, no
subcontractor shall be deemed a third party beneficiary for any purposes under this
Agreement.

28.28 Nonexclusive Remedies
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Except as otherwise expressly provided in this Agreement, each of the remedies
provided under this Agreement 15 cumulative and 1s in addition to any remedies that may
be available at law orin equity
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
execuled as of the date first written above.

CAVALIER TELEPHONE,L.L. C

By

Printed Martin W. Clift, Jr.

Title

Vice President - Regulatory
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VERIZON VIRGINIA INC.

By U A dAn_2h—
Printed: L/f}ﬁ?fgg é/@)soner
Title: Vice President,

Interconnection Services Policy
and Planning




